
No. 8986

3n ll|p TSimtth BtattB

Oltrnttt Qlflurt of App^ala

Doris Barkschat,

Appellant,

vs.

ipRANK M. Chichester, Trustee in Bankruptcy,

Appellee.

BRIEF FOR APPELLEE.

Ignatius F. Parker,

636 H. W. Hellman Bldg., Los Angeles, Cal.,

Attorney for Appellee.

FILED

Parker & Baird Company, Law Printers, Los Angeles.





TOPICAL INDEX.

PAGE

Statement of the Case 1

The Questions Presented 2

The Evidence 3

Argument 4

TABLE OF AUTHORITIES CITED.

PAGE

Harrison v. Chamberlin, 271 U. S. 191 6





No, 8986

Olirruit Olourt nf Apptala
jFflr tl|? -Nlntli (Elrrutt.

Doris Barkschat,

Appellant,

vs.

Frank M. Chichester, Trustee in Bankruptcy,

Appellee.

BRIEF FOR APPELLEE.

Statement of the Case.

This is an appeal from an order in the bankruptcy

proceeding of one Henry Barkschat [Tr. 5] requiring the

said bankrupt and his wife, Doris Barkschat, the appel-

lant, to turn over to the appellee, as Trustee in Bankruptcy

of the Estate of Henry Barkschat, Bankrupt, the sum of

$11,250.00 as an asset of said estate.

Specifically this appeal is from an order of the District

Court entered February 3, 1938 [Tr. 39], in which the

District Judge, upon review, sustained an order of a

Referee in Bankruptcy [Tr. 16] requiring the turnover as

stated.
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The Questions Presented.

The questions presented are set forth in the Referee's

certificate on petition for review [Tr. 26], and may be

stated thus:

1. Were the District Judge and the Referee correct in

holding; under the facts in this case on the evidence pre-

sented herein, that the bankruptcy court had jurisdiction

summarily to require the appellant, Doris Barkschat, to

turn over to the bankrupt estate of her husband the money

involved ?

2. Were the District Judge and the Referee correct in

holding under the evidence in this matter that said money

was in the constructive possession of the bankrupt at the

time of the filing of the petition in bankruptcy, and conse-

quently was in the constructive possession of the trustee

herein ?

The summary jurisdiction of the bankruptcy court in

this matter upon which the answer to the first question

depends is determined by the answer to the second ques-

tion—the question of constructive possession of the money

involved. In other words, as stated in the brief for ap-

pellant, at page 13, under the heading "The Issues Thus

Presented"

:

"If the record discloses that her interest in the

money in question is colorable only, then the lower

court was correct in sustaining the exercise of sum-

mary jurisdiction by the Referee in Bankruptcy."

The answer to the said questions, therefore, depends

upon the facts involved, as appears from the evidence in

the record.
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The Evidence.

As required by General Order XXVII the Referee upon

' the review of his order in this matter certified to the

I

District Judge a "Summary of the Evidence," as found

I

in the transcript of record on appeal at page 28.

In addition thereto the Referee forwarded to the Dis-

;
trict Judge a transcript of the entire testimony taken in

j

the proceeding, which has been incorporated, mostly in

narrative form, in the transcript of record, beginning on

page 43.

Appellant in her brief sets forth, beginning on page 4,

her view of the evidence, which is a very different state-

ment from that found in the Referee's "Summary of the

Evidence." [Tr. 28.]

Of course, since this whole matter is essentially a ques-

tion of fact, appellant is entitled to argue her view of the

evidence. It would unduly extend this brief to again

detail the evidence as set forth in the Referee's summary

thereof. [Tr. 28.]

The appellant has not asserted, either in her assignment

of errors or in her brief, that the said Referee's summary

of the evidence [Tr. 28] was erroneous in any particular.

Appellant apparently disagrees only with the Referee's

"Conclusions From the Evidence" [Tr. 34], and the find-

ings, conclusions and turnover order following, as well

as the District Judge's conclusions, as set forth in the

minute order of February 3, 1938.
|
Tr. 39.] But in

support of her arguments appellant makes her own con-

clusions from the evidence. The only answer is the state-

ment of evidence itself, which is incorporated in the

transcript of record. [Tr. 43.]



Argument.

The alleged "adverse claim" of appellant is colorable

only and a mere pretense. Both the District Judge and

the Referee so conclude from the evidence presented.

The law on the questions presented is so well settled

that little need be said in that regard. As already stated,

appellant admits that if her "adverse claim" is colorable

only, the decisions below of the District Judge and the

Referee were correct. (Brief for Appellant, p. 13.)

The conclusion of the District Judge is stated in his

minute order [Tr. 39]

:

"The money in question was at all times the prop-

erty of the bankrupt, and its purported transfer to

Doris Barkschat was palpably a pretended transfer

only. Her claim of ownership had no substantial

basis whatever. . . ."

"It seems to me, therefore, that it is 'so unsub-

stantial and obviously insufficient, either in fact or

law, as to be palpably without color of merit and a

mere pretense,' within the meaning expressed in

Harrison v. ChamberHn, 271 U. S. 191, 195."

The Referee states his views in his "Conclusions From

the Evidence" [Tr. 34], supporting his conclusions by

reference to the evidence on which they are based.

We submit an impartial review of the statement of

evidence [Tr. 43] can hardly lead to any other conclusion.

There is no doubt that appellant attempts to assert an

"adverse claim." But the mere assertion of it is not proof
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of it. It must be remembered that all the witnesses, except

Hatter, were adverse to the trustee. And to a considerable

extent Hatter was reluctant to testify.

The bankrupt at first denied ever having any connection

with Barber, or any contract or any agreement of any

kind with him. This was under examination under sec-

tion 21a of the Bankruptcy Act. In this proceeding the

bankrupt reiterated his said testimony. [Tr. 46.] He

was very specific in his testimony that he did not enter

into any agreement with Barber by which he was to

profit in any way. [Tr. 47.] Apparently the bankrupt

did not then know the trustee was in possession of the

agreement, Trustee's Exhibit 1. [Tr. 55.] It was only

when the document was being shown to the attorneys for

the bankrupt and Doris Barkschat [Tr. 51] and was later

introduced in evidence, that the bankrupt admitted such an

agreement with Barber.

Later on the bankrupt, in attempting to explain Hatter's

testimony regarding destruction of the documents, stated

as his own version of that incident that if the first agree-

ment, apparently Trustee's Exhibit 1 [Tr. 55], was ever

found, "that it would just ruin me." [Tr. 76.] Now if

the transfer of the Barber money to Doris Barkschat was

a real transfer, why would any knowledge of the docu-

ment (Trustee's Exhibit 1) coming to the trustee mean

ruin to Barkschat? Unless the transfer of said funds

was a mere cover-up.

As a practical matter it is impossible for the trustee,

appellee, in this matter to present in this brief an ex-



tended argument on the evidence and the facts, due to

lack of sufficient funds in the estate to cover extended

printing. The appellee sincerely requests, if the court

doubts the validity of the rulings below, that the statement

of evidence [Tr. 43] be reviewed. And as a final word i

of argument the following observations are presented:

The cases cited by appellant in her brief are so far from i

the facts involved here that they can hardly be said to be

in point in support of appellant's position.

In both courts below the trustee, appellee, relied upon

the statements of the Supreme Court in the case of

Harrison v. Chamberlin, 271 U. S. 191.

At no place in the record does it appear that the bank-

rupt gave the money in question to his wife, the appellant.

Hatter made the assignment to appellant [Tr. 60] ; but

it was not his money. He did not give her the money.

He said he transferred it to Doris Barkschat because it

didn't matter to him, Hatter, who got the S0% covered

by the contract, Trustee's Exhibit 2 [Tr. 58], that be-

longed to the bankrupt, and the assignment was ''satis-

factory to all concerned." [Tr. 101-102.]

Barber did not give the money to Mrs. Barkschat. He

testified that he did not g\\Q her any of the money he got

out of the settlement. [Tr. 94.] He did not demand that

Hatter relinquish 507^ of his contract. The testimony is

that Barber did not want Henry Barkschat to have any

of it because he w^as a relative so he wanted Henry to

assign it to Doris.
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The whole story just does not ring true. The evidence,

taken as a whole, leads only to the conclusion that the

money was placed in the hands of the wife to escape the

creditors. She even says she keeps it in cash at home.

She doesn't trust banks. But most significant, the bank-

rupt does not ever anywhere in his testimony state that he

gave the money to his wife. He is the only one who could

have had any right to it. But he never permitted himself

to be put in a position where he could have been charged

with relinquishing his right to that money. He was paci-

fying Barber, so he says, but he wasn't loosening his claim

on the money. The wife apparently, from the evidence,

was merely holding it for him.

It is respectfully submitted that the order appealed from

should be affirmed with costs to appellee.

Ignatius F. Parker,

Attorney for Appellee.




